
 

 

 

Both the Constitution and state law require counsel be appointed for Indiana children, but many children never receive 

counsel.  Many children give up their right to be represented by an attorney and other constitutional rights without 

understanding these rights and without understanding the consequences of a juvenile delinquency case.  In Indiana, 

adjudications for a vast array of behaviors from truancy to major criminal felonies can have a lasting, detrimental effect 

on a young person.   

Through both case law and legislation, the juvenile court system has changed to more closely reflect the practice and 

procedures of a criminal court.  The consequences of delinquent behavior are no longer shielded from public view in 

many cases and can follow the child through his/her life.  Today, there are long-term, serious consequences to juvenile 

delinquency adjudications.  For example, a juvenile adjudication may result in suspension or expulsion from school, 

suspension of a driver’s license, denial of a military service application, eviction from federal housing, and even limits to 

higher education.
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In some Indiana counties, almost all children go through the juvenile justice system without appointed counsel, while in 

other counties, every child facing a delinquency charge is appointed counsel.  In some counties, a child who is found to 

have possessed marijuana or who is repeatedly truant may be sent to the Indiana Department of Correction, while such 

behavior would never result in incarceration in other counties.  In some counties, no appeals have been filed on behalf 

of youth in juvenile delinquency cases for years.  In other counties, such findings are routinely appealed.   

 

 

What is the proposed Juvenile Appointment of Counsel 

Court Rule? 

A new rule amendment, approved by the Supreme 

Court Rules Committee, would help end this injustice.  

The Indiana Supreme Court creates rules that govern 

the way courts around the state operate.  In 2011, the 

Indiana Public Defender Council, the Indiana State Bar 

Association, and the Children’s Law Center began the 

process of asking the Court to amend its rules to protect 

children in delinquency proceedings from giving up their 

right to counsel when it may be against their best 

interests.  The Indiana Supreme Court Rules Committee 

voted to publish the following proposed Court Rule for 

public comment:  

Right to Counsel in Juvenile Court Delinquency 

Proceedings 

(A)    Right to Counsel.  A child charged with a 

delinquent act is entitled to the representation of 

counsel at all stages of proceedings. 

 

 

(B)    Appointment of Counsel. Counsel must be 

appointed prior to the detention hearing or initial 

hearing, whichever occurs first. 

(C)    Waiver.  Any waiver of the right to counsel must be 

made in open court, on the record and confirmed in 

writing, and in the presence of the child’s attorney. 

(D)    Withdrawing Waiver.  Waiver of the right to 

counsel may be withdrawn at any stage of a proceeding, 

in which event the court must appoint counsel for the 

juvenile if otherwise required by statute.  

 

 

How does the new rule change current law?  

Under current law, a child must speak with an adult 

before he or she gives up their right to an attorney.  

This person may be a parent, guardian, custodian, or 

counsel.  Oftentimes, the adult may not understand the 

legal ramifications of proceeding without an attorney or 

understand what is in the best legal interest of the 
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child.  Under current law, waivers often take place 

before counsel is appointed.  This means the child, in 

most cases, never speaks with an attorney before 

deciding whether to go through their case without the 

help of a lawyer.   

The new rule change will guarantee that a person with 

legal expertise, who has an ethical obligation to provide 

adequate legal advice, will be appointed to assist the 

child at the earliest stage of the proceedings.  It will also 

help ensure the young person understands the 

consequences of waiving their right to counsel if they 

choose to do so after having been appointed an 

attorney to advise them.  

 

 

Adults can waive their right to counsel. Should 

juveniles be any different? 

Yes.  Our justice system has different rules for juveniles 

and adults because they are fundamentally different.  

The U.S. Supreme Court has consistently recognized 

that children are different than adults in the justice 

system.  Many scientific studies show that young people 

are not as psychologically or emotionally developed as 

adults.  As a result, they may not fully appreciate the 

consequences of their actions or grasp legal issues in 

the same way.  Young people also may not have the 

capacity to assist in their defense or represent 

themselves. 

 

 

Why can’t the trial court decide whether the juvenile 

needs an attorney? 

The juvenile court judge, prosecutor, probation officer 

and public defender all serve very different, important 

roles in the courtroom.  While he or she may try to help 

the child who does not have an attorney, the judge 

does not have the same knowledge of the child’s 

situation or the facts that the child’s attorney would 

have.  The role of the child’s attorney is to advocate for 

the child’s express interests and to evaluate the state’s 

case against the child.  And the attorney’s 

communications with the child are confidential. 

 

 

Will providing attorneys to more juveniles increase 

costs? 

It depends.  Counties across Indiana have very different 

courtroom practices.  In some counties, the court 

appoints counsel in every juvenile case.  Places where 

children do not routinely waive their right to an 

attorney may not have a cost increase, but those where 

they do may see some increase.  However, providing 

adequate representation to more youth may lead to 

cost savings because represented juveniles are less 

likely to end up in detention, placements or on 

probation.  Appointed counsel may help prevent 

housing young people in systems that provide 

unneeded and costly services when they would be 

better served elsewhere.  In addition, the more youth 

kept out of detention and probation, the better their 

likelihood of staying out of the juvenile and adult justice 

systems in the future. 

 

 

Who can submit public comment? 

Any member of the public—whether you are a parent, 

psychologist, member of the clergy, have had a friend 

or family member in the justice system, educator, 

lawyer, professor, or a concerned citizen—may submit a 

written comment, no later than June 5, 2013, to: 

  Executive Director 

  Division of State Court Administration   

  30 South Meridian Street, Suite 500 

Indianapolis, Indiana 46204 

 or 

RulesComments@courts.in.gov 

Ind. Trial Rule 80 allows for a 60 days period of public 

comment before the Rules Committee may send the 

proposed rule amendment to the Indiana Supreme 

Court for approval. 

 

 

When will the Rule Amendment go into effect? 

If the Indiana Supreme Court adopts the Rule 

Amendment, it will go into effect on January 1, 2014, 

unless the Court specifies a different effective date. 
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 See American Bar Association website 

http://www.beforeyouplea.com/ for more information.   


